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ABSTRACT: Il breve saggio - che costituisce l’intervento svolto dall’autore, Marisa Giustiniani, 

durante il corso di diritto penale internazionale tenuto dal Prof. Joseph Powderly all’Università di 

Leiden a l’Aja - richiama la problematica dell’individuazione dei criteri di imputazione della 

responsabilità soggettiva in relazione ai crimini di natura sessuale commessi durante attività belliche 

da appartenenti alle forze armate e da appartenenti a gruppi armati. 

L’argomento è di particolare attualità, sia per quanto attiene al diritto umanitario e agli atti di violenza 

commessi in danno delle popolazioni locali, sia per il connesso fenomeno degli episodi di 

prevaricazione a sfondo sessuale che, in tali contesti, possono avvenire all’interno delle stesse forze 

armate. La materia è di estremo ed attuale interesse per la Corte Penale Internazionale (ICC), che ha 

affrontato la problematica nel caso Prosecutor v. Jean Pierre Bemba Gombo (ICC-01/05-01/08). 

Seguendo il percorso tracciato da questo caso, lo scritto ricorda come, nel diritto internazionale, la 

questione venga tradizionalmente ricondotta alla dottrina della c.d. “responsabilità del comandante” 

e, quindi, ai principi di cui all’art. 28 dello Statuto di Roma. Richiamata la tradizionale impostazione 

della dottrina internazionalistica, il saggio tratteggia i principi della Command Resposibility (CR) in 

termini generali, illustrando gli aspetti che la rendono utile strumento per affrontare la responsabilità 

per crimini di violenza sessuale commessi in contesti bellici; tali aspetti vengono quindi illustrati 

facendo riferimento, oltre che al Bemba Judgment, al caso Prosecutor v. Germain Katanga (ICC-

01/04-01/07). Tale impostazione costituisce il punto di partenza per stimolare il lettore a riflettere 

sulle difficoltà che sorgono nell’affrontare lo specifico tema delle violenze sessuali in ambito di diritto 

umanitario e, più in generale, in relazione alla complessità e alla molteplicità delle forme che il 

fenomeno della prevaricazione sessuale viene ad assumere durante le attività militari che si svolgono 

nei teatri operativi. 

 

 

1. Introduction. 2. Definition of Command Responsibility. 3. The Relevance of Command 

Responsibility in Cases of Sexual Violence. 4. Challenges to the doctrine and the Bemba 

Judgment as a model conviction. 5. The effects of Bemba’s acquittal upon Appeal - Saved by 

dissent? 6. Conclusions. 

 

1. Introduction 

 

Sexual and gender based crimes are increasingly the subject of international attention, leading to a 

strong effort to end impunity for such crimes. Providing accountability for sexual crimes is a main 

objective of the International Criminal Court (ICC), as reflected in the OTP’s policy paper.1 The 

Rome Statute constitutes the first international instrument to expressly include sexual and gender-

based crimes within the framework of crimes against humanity and war crimes.2 However, the Court 

has arguably recently failed in living up to the aims and expectations set forth in the policy paper.  
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The Prosecutor v. Jean Pierre Bemba Gombo was the first case to successfully convict the Perpetrator 

for Rape based on the doctrine of Command Responsibility (CR) pursuant to article 28 of the Statute.3 

However, Bemba’s conviction was overturned on appeals, fuelling disappointment towards the Court 

and leaving victims without redress.4  

 Before Bemba’s acquittal CR enjoyed wide support in terms of its effectiveness for convicting 

high-ranking perpetrators of sexual crimes. Indeed, an analysis of academic literature prior to the 

Appeal illustrates that the case was regarded as a “model conviction” and a “significant victory” in 

the pursuit of gender justice.5 

Controversially, there is little available literature on the effects of the Appeal on the Court’s ability 

to end impunity for sexual crimes through CR.  

In an attempt to fill this gap, this paper will aim to provide a holistic evaluation of CR as an 

effective mode of liability to offer accountability for rape and other sexual crimes. Specifically, it is 

argued that CR constitutes the most appropriate mode of liability for sexual violence. In order to 

achieve this, this essay is subdivided into three main sections. Firstly, the relevance of CR for cases 

of sexual violence is illustrated through considerations on the ICC’s deterrence effect and an analysis 

of the grounds of acquittal of Germain Katanga. Secondly, the possible shortcomings of CR will be 

addressed, while nevertheless confirming the strengths of the doctrine in prosecuting sexual crimes, 

based on Bemba’s conviction. Lastly, the reversal of this conviction decision on Appeals will be 

examined, with particular regard to its repercussions for the future of the doctrine. Finally, a 

conclusion on the future of sexual crimes at the ICC will be offered with an aim to assess whether the 

effectiveness of CR in this field has changed after the Bemba Appeal.  

 

2. Definition of Command Responsibility 

 

Before diving into the gist of this essay, a brief definition of CR is necessary. In addition to direct 

responsibility for crimes, ICL also provides for indirect forms of liability.6 An example of this is the 

doctrine of CR, which holds superiors liable for their passive conduct, and more specifically for their 

failure to prevent or punish the crimes of subordinates.7 

This mode of liability was not derived from national law, but is specific to ICL.8 Thus, case 

law, such as the ICTY case Čelebići elaborates the customary law on CR. According to Čelebići the 

following elements must be satisfied to convict a defendant under CR: First, a superior subordinate 

relationship; Second, the “mental element,” and third, a failure to take reasonable measures to prevent 

and punish crimes.9 Additionally, article 28 of the Rome Statute ads and the further requirement of 

causation.10  The exact meaning of the relevant elements will be expanded more in detail throughout 

the subsequent sections.  

 

3.  The Relevance of Command Responsibility in Cases of Sexual Violence  

 

As a first matter, the effectiveness of the doctrine of CR in prosecuting sexual violence under ICL is 

demonstrated by two main considerations, namely its relevance within the context of the ICC’s 

deterrence function and the failure of traditional modes of liability in convicting military 

commanders, such as Germain Katanga, of sexual violence.  

The relevance of CR in deterring sexual violence in conflict 

Firstly, as set out in the Preamble of the Rome Statute a main objective of the Court is that of 

providing accountability for crimes committed by perpetrators of the highest official capacity, as well 

                                                           
3 J N Clark, The First Rape Conviction at the ICC, 668. 
4 D M Amann, In Bemba and Beyond 
5 A Clay. "In the Case of the Prosecutor v. Jean-Pierre Bemba Gombo,” 422. 
6 Alsharidi, B M. "THE CONSISTENCY OF IMPLEMENTING COMMAND RESPONSIBILITY,” 73. 
7 Ibid., 74. 
8 Cryer, “Introduction to International Criminal Law,” 384. 
9 Ibid., 386. 
10 Ibid. 
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as the prevention of such crimes.11 Indeed, the concept of deterrence, which is arguably especially 

significant in the context of sexual violence, was included among the main functions of the ICC.12 In 

this regard, scholars agree, that command responsibility, which includes the commission of crimes 

by omission, may be especially effective in fulfilling the Court’s deterrent function.13 In fact, the 

importance of command responsibility in rendering superiors accountable for the sexual violence acts 

of their subordinates is widely recognized, as noted in UNSC Resolution 1820.14 Indeed, studies 

ascertain that increasing the costs of negligence for military superiors through the threat posed by CR 

prosecution constitutes an effective method for the prevention of sexual violence in conflict.15 Having 

determined the fundamental deterrence value of CR, a related issue emerges: While the main 

perpetrators of sexual violence are low-level officials, the Court is primarily concerned with the 

prosecution of high-level defendants, whose direct, active involvement in such crimes is extremely 

difficult to prove.16 

 The acquittal of sexual violence charges in the Katanga case  

The scarce likelihood of commanders’ direct involvement negatively affects the effectiveness of 

conventional modes of liability in convicting these high-level perpetrators of sexual crimes. This 

thesis is arguably proven by the acquittal of charges of sexual violence in the case of The Prosecutor 

v. Germain Katanga.17 Katanga was found guilty of the crime against humanity of murder and four 

counts of war crimes (murder, attacking a civilian population, destruction of property and pillaging) 

as an accessory pursuant to article 25(3)(d).18 More over, the charges against Katanga originally 

included rape and sexual slavery as crimes against humanity and war crimes.19 However, in spite of 

evidence establishing the commission of rape and sexual violence beyond all reasonable doubt, the 

defendant was found not guilty due to insufficient evidence directly linking him to such crimes.20 The 

motivations for the acquittal of sexual violence in this case represent a source of controversy. On the 

one hand, this illustrates that sexual violence might be characterized and perceived differently as 

opposed to other international crimes.21  Rape and Sexual Violence have historically occupied a 

subordinate status among the gravest international crimes.22 Even though the Rome Statute constitutes 

the first international document explicitly listing rape as a separate and freestanding war crime, the 

Court has yet to successfully convict a perpetrator of this charge.23  

On the other hand, the acquittal of these specific crimes illustrates how different modes of 

liability might be more appropriate for the prosecution of different crimes.24 The accessorial mode of 

liability was inadequate for the prosecution of sexual crimes, as the acquittal was entirely based on 

the impossibility to “link the defendant via this particular mode of liability to these specific crimes.”25 

Indeed, both the original charges against Katanga under article 25(3)(a) for indirect perpetration and 

the subsequent change of liability to accesorship were ultimately rejected.26 Examining the grounds 

of acquittal, it can determined, that CR would have been the more appropriate linking theory. The 

initial rejection of 25(3)(a) was founded on the failure to prove the extensive level of control of 

indirect perpetration, which requires domination over the perpetrator27. Subsequently, the acquittal 

                                                           
11 Rome Statute, Preamble  
12 Cronin-Furman, K. "Managing Expectations,” 437. 
13 Ibid., 452. 
14 Kortfält, L. "Sexual Violence and the Relevance of the Doctrine of Superior Responsibility,”553. 
15 Ibid., 554. 
16 Ibid. 
17 Ibid., 533. 
18 The Prosecutor v. Germain Katanga, “Case Information Sheet.” 
19 Ibid. 
20 Kortfält, Linnea. "Sexual Violence and the Relevance of the Doctrine of Superior Responsibility,” 537. 
21 Ibid., 538. 
22 Anthony C. "In the Case of the Prosecutor v. Jean-Pierre Bemba Gombo,” 424. 
23 Ibid., 412. 
24 Kortfält, Linnea. "Sexual Violence and the Relevance of the Doctrine of Superior Responsibility,” 538. 
25 Ibid., 537. 
26 The Prosecutor v. Germain Katanga, “Case Information Sheet.” 
27 Kortfält, Linnea. "Sexual Violence and the Relevance of the Doctrine of Superior Responsibility,” 543. 
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of sexual crimes under the mode of participation in a group crime was based on the consideration that 

the second element, requiring the act to be committed within the groups’ common purpose, was not 

satisfied for rape and sexual slavery. 28  

 CR as a more appropriate mode of liability for sexual crimes 

Building on these observations, CR quite evidently presents itself as a more appropriate linking 

theory, as it arguably solves the problems connected to the control test and common purpose element. 

Indeed, the control test for CR applies a looser standard of proof in the sense that it is merely 

understood as the defendant’s “material ability to prevent or report” the crimes of subordinate 

officials.29 Furthermore, the definition of de jure military commander within the scope of the doctrine 

contains an assumption of effective control, which reverses the burden of proof.30 Applying this to 

the Katanga case, the prosecution would probably not have staggered on the control test, which would 

instead have been a concern of the defense. In regards to the common purpose element for accessorial 

liability, this characteristic of direct responsibility for the specific crimes would not largely affect CR, 

which is instead satisfied by the passive mens rea and actus reus of omission.31 In sum, there is 

significant reason to believe that CR is the best avenue available to the Court in cases of sexual 

violence, and that had it been included as a mode of liability for Katanga, the acquittal might have 

been avoided. 

 

4. Challenges to the doctrine and the Bemba Judgment as a model conviction 

 

It has been argued that CR increases the likelihood of prosecution and conviction for sexual violence 

in conflict. However, this section will address possible shortcomings of this thesis by analyzing some 

of the doctrine’s challenges. In this regard, the unclear customary nature and the relating 

inconsistencies in the case law application of CR constitute a major challenge to its effective 

employment. 

The main inconsistency regards discrepancies in the interpretation of CR as a crime per se or 

as a separate form of liability. While there is agreement that the doctrine’s elements are satisfied by 

the passive omission of a commander’s duties, inconsistencies in case law have created confusion as 

to what exact crime superiors are charged of.32 The customary nature of the doctrine is illustrated in 

the Čelebići case, which interpreted CR as a form of liability where the superior bears responsibility 

for the crimes of his subordinates and not for the mere dereliction of his duty.33 However, subsequent 

case law at the ad hoc Tribunals has strayed from this interpretation. In the Kroneljac Appeal, as well 

as the Halicovic judgement and the Hadzihasanovic case, the ICTY concluded that “only the omission 

is culpable,” which contravenes the customary reading of the doctrine.34 As a result of this narrow 

interpretation, the sentencing norms of CR also became inconsistent with the original high sentencing 

level of the WWII Tribunals.35 

Indeed, the largely lenient sentencing at the ICTY and ICTR might point towards an 

interpretation of CR as of lower importance compared to other forms of liability. In sum, the ad hoc 

tribunals and special tribunals failed to identify and properly declare the customary law of CR, leaving 

the impression of an inconsistent, lenient and inoperative doctrine.36  

 The Bemba Conviction as an effective application of CR to sexual violence 

Addressing the unstable heritage of the doctrine and the related legal precedents, the ICC successfully 

summarized the customary nature of CR and effectively applied it in its most recent case of sexual 

violence. Pursuant to article 28(a) of the Statute, the Bemba Judgment correctly made use of CR to 

                                                           
28 Ibid., 548. 
29 The Prosecutor v. Jean Pierre Bemba Gombo (Judgement), para., 183. 
30 Kortfält, Linnea. "Sexual Violence and the Relevance of the Doctrine of Superior Responsibility,” 559. 
31 Cryer, “Introduction to International Criminal Law,” 388. 
32 Alsharidi, B M. "THE CONSISTENCY OF IMPLEMENTING COMMAND RESPONSIBILITY,” 85. 
33 Cryer, “Introduction to International Criminal Law,” 384. 
34 Alsharidi, B M. "THE CONSISTENCY OF IMPLEMENTING COMMAND RESPONSIBILITY,” 87. 
35 Ibid., 89. 
36 Ibid., 92-93. 



5 
 

render the commander responsible for his subordinates’ ICL violations.37 Indeed, the Trial Chamber 

specifically addressed the lack of clarity in case law and reaffirmed the validity of customary law.38 

On 21 March 2016 the Trial Chamber III of the ICC convicted the military commander of two counts 

of crimes against humanity (murder and rape) and three counts of war crimes (murder rape and 

pillaging) pursuant to article 28(a) of the Rome Statute.39 The Court determined beyond reasonable 

doubt that Bemba exercised effective control over MLC troops according to the ICTY Delalic test, 

establishing his ability to take appropriate measures to prevent and punish crimes.40 Subsequently it 

was assessed that the measures taken by the Commander were “grossly inadequate,” thus 

emphasizing his individual culpability.41 

Furthermore, the second challenge that was observed in the Katanga Trial, namely that the 

widespread and systematic attack did not include sexual violence, was properly addressed in Bemba.42 

The Court did not, in this instance, refrain from regarding the acts of sexual violence as integral part 

of the armed groups course of conduct, alongside murder and pillaging.43 Consequentially, the ICC 

was widely praised for clarifying the customary law on CR in what was seen as a “model conviction,” 

which could provide an effective framework for the future conviction of similar charges.44 

On top of remedying past confusion, the additional element of a causal link between the 

commander’s derogation from his duties and the crimes committed, arguably adds a greater sense of 

fairness to the issue of commission by omission, legitimizing it.45 As the first conviction of sexual 

violence based on command responsibility, this case arguably constituted a realization of the Court’s 

main objective of ending impunity for gender based crimes and high-level perpetrators. 

 

5. The effects of Bemba’s acquittal upon Appeal - Saved by dissent? 

 

On 8 June 2018 the Trial Chamber’s conviction decision was reversed upon Appeal and Bemba was 

acquitted of all charges. Thus, the last section of this essay aims to analyze whether the reversal of 

the single most successful conviction of sexual violence at the ICC modifies this essay’s assessment 

of the doctrine of CR. Importantly, it must be noted that, due to the very recent, unexpected 

developments in the case, or possibly due to the extremely controversial (and depressing) outcome of 

the Appeal, this is still an area lacking proper research and investigation. This section thus aims to 

briefly analyze the main contentious points of the Appeal and refer this question to further research.  

The Appeals Chamber found that the second and third grounds raised by the defendant, namely 

that the conviction exceeded the charges (II) and that Bemba was not liable as a superior (III) 

overturned the judgment.46 For the purpose of this essay the third ground of appeal regarding CR is 

particularly relevant. In this regard, the Appeals Chamber determined that the limitations Bemba 

faced due to the geographical remoteness of his troops had not been properly taken into account (I).47 

Bemba’s command over his troops was challenged by the cross-border dependency on cooperation 

with the CAR authorities, which caused multiple limitations.48 Secondly, the Appeals Chamber ruled 

that Bemba’s failure to “take appropriate measures to prevent or punish the crimes of subordinates,” 

was not established beyond reasonable doubt.49 Indeed, the Chamber observed that the measures 

implemented by Bemba were not, as such, inadequate. 50 Indeed, the Trial Chamber had failed to 

                                                           
37 The Prosecutor v. Jean Pierre Bemba Gombo (Appeals Judgement), para. 12. 
38 Alsharidi, B M. "THE CONSISTENCY OF IMPLEMENTING COMMAND RESPONSIBILITY,” 98-99. 
39 The Prosecutor v. Jean Pierre Bemba Gombo (Appeals Judgement), para. 12. 
40 Anthony C. "In the Case of the Prosecutor v. Jean-Pierre Bemba Gombo,” 416. 
41 The Prosecutor v. Jean Pierre Bemba Gombo (Judgement), para. 727. 
42 Anthony C. "In the Case of the Prosecutor v. Jean-Pierre Bemba Gombo,” 418. 
43 Ibid. 
44 Ibid., 422. 
45 Ibid. 
46 The Prosecutor v. Jean Pierre Bemba Gombo (Appeals Judgement), para. 32. 
47 Ibid., 171. 
48 Ibid. 
49 Ibid., 52. 
50 Ibid., 174. 
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address his letter to the CAR authorities (II) and unjustly considered that his public image concerns 

prevented him from acting in good faith (III). 51 Furthermore, the poor results of the implemented 

measures, do not, as such, have an impact on Bemba’s criminal liability (IV). 52 Moreover, it was 

determined that Bemba had faced prejudice, as the Trial Chamber did not explain, and he was not 

made aware of, the additional measures he should have taken.53  

A disastrous precedent saved by dissent? 

The Appeals Chamber’s decision to overrule the case was characterized by a very visible lack of 

unanimity, composed of a majority of three judges and a close dissenting minority of two judges.54 

Indeed, the dissenting opinion provides insights into what might have otherwise been a catastrophic 

precedent for the future of the doctrine. The dissenting judges would have upheld the Trial Chamber’s 

judgment based on three main considerations. Firstly, they believe the standard of review applied by 

the majority to be deeply flawed. 55  Secondly, they agree with Trial Chamber’s determination that 

Bemba failed to take all necessary and reasonable measures.56 Thirdly, they contest the statement that 

the conviction exceeded the charges. 57  

The dissenting judges’ disapproval of the standard of review lays at the foundation of all further 

criticism of the majority’s conclusions. Indeed, the inadequate standard of review arguably lead the 

majority to uncritically accept the defendant’s argument on the limitations faced due to the 

transnational nature of the MLC troops’ mission in the Central African Republic (CAR). 58 As no 

proof of the impossibility to take further measures to investigate, prevent and punish the crimes in 

CAR was given, this consideration seems unfounded. 59 Indeed, the effective control test is interpreted 

in a way that is contrary to the customary law on CR, by distinguishing between remote and non-

remote commanders.60 Furthermore, the dissenting judges generally would uphold the Trial 

Chamber’s consideration that the measures employed by the commander were grossly inappropriate 

and insufficient.61 The Appeals Chamber’s diligence towards the few measures Bemba did employ, 

arguably fuels an unrealistic, excessively lenient legal understanding of the measures to be taken.  

Having looked at the potentially detrimental effects of the Appeals decision on the doctrine of 

CR, the scarce 3/2 division of the Appeals Chamber is extremely relevant for the purpose of this 

essay. The scarce majority possibly means that the Appeal will not set a strong precedent but, instead, 

call for further elaboration on CR. Indeed, the dissenting judges enjoy scholarly support when 

contending that the standard of review applied by the majority is unconventional and opposed to 

traditional appellate standards.62 According to the traditional appellate approach, reasonable grounds 

to doubt the Trial Chamber’s findings do not suffice for the reversal of a decision, as a margin of 

deference must be applied.63 This is to say, that the legal determinations of the Appeals Chamber 

might be partially discredited, considering that the Trial Chamber is generally better positioned to 

make factual evaluations.64 Accordingly, errors in fact would better have been referred back to the 

Trial Chamber in line with stare decisis, in order not to “unnecessarily impair the authority of its 

decisions.”65  

 

1. Conclusions 

                                                           
51 Ibid., 176-178. 
52 Ibid., 180. 
53 Ibid., 188. 
54  The Prosecutor v. Jean Pierre Bemba Gombo (Dissenting Opinion), para. 1. 
55 The Prosecutor v. Jean Pierre Bemba Gombo (Dissenting Opinion), para 4. 
56 Ibid., 1. 
57 Ibid. 
58 Ibid., 45. 
59 Ibid., 59. 
60 M Jackson, Geographical Remoteness in Bemba  
61 The Prosecutor v. Jean Pierre Bemba Gombo (Dissenting Opinion), para. 60. 
62 L N Sadat,  Fiddling while Rome burns? 
63 The Prosecutor v. Jean Pierre Bemba Gombo (Dissenting Opinion), para. 8. 
64 Ibid., 6. 
65 L N Sadat,  Fiddling while Rome burns? 
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In summary, the strength of the dissenting opinions and the arguably dubious legal legitimacy of the 

revision of the Trial Chamber’s factual findings on Appeals do not as such, significantly change the 

effectiveness of the CR as a mode of liability, especially in cases of sexual violence. However, the 

Appeal does rekindle the legal confusion that surrounded the doctrine prior to Bemba’s conviction, 

which clarified some crucial inconsistencies surrounding CR. The reversal of the ICC’s first rape 

conviction may be interpreted as a failure to live up to the promise of ending impunity for sexual 

violence, as was heavily prioritized in the OTP’s policy paper. While yet another high-ranking 

perpetrator walks free, sexual violence victims in the CAR are left without redress for crimes 

“adjudged to have committed themselves.” 66  

In spite of these challenges, the value of this essay’s analysis lies elsewhere. It has been 

demonstrated that CR constitutes an important, if not the most appropriate charge in cases concerning 

sexual violence. Within the context of the difficult interplay between specific crimes and the Court’s 

ability to effectively link the perpetrator to the crime, CR constitutes the most effective mode of 

liability for charging sexual violence. By learning form past mistakes through a consistent future 

application of CR, the ICC remains an important avenue for this critical aim. 
 

                                                           
66 D M Amann, In Bemba and Beyond 


